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CARLSON, JUSTICE, FOR THE COURT:
1. Gulf Insurance Company (“Gulf”) appedls from a chancery court order denyingits
Motion to Compe Arbitration filed aganst Ned-Schaffer, Inc. (“Ned-Schaffer”). The motion
was based on an arbitration clause contained in the insurance contract between Guif and Ned-
Schaffer. From that same order, Gulf dso appeds the chancdlor's prdiminary injunction
which enjoined the then-pending arbitration proceedings in New York. Finding that the

chancdllor erred in denying the motion to compd abitration, this Court reverses the judgment



entered by the Chancery Court of the Fird Judicia Didrict of Hinds County and remands this
case for further proceedings congistent with this opinion.
FACTSAND PROCEEDINGSIN THE CHANCERY COURT

12. Ned-Schaffer entered into an insurance contract with Gulf by which Gulf agreedto
provide employment-related practices liability insurance (“EPLI”) coverage for clams made
agang Ned-Schaffer and reported to Gulf during the period from August 1, 2000, to April 1,
2001. This was the fourth consecutive EPLI contract between the two parties. As in the prior
three policies, Section V1 of the Policy provided:

We have no duty to provide coverage under this Policy unless there has been full
compliance with dl the Conditions contained in this Policy:

A. Arbitration. Any controversy aisng out of or reating to this Policy or
its breach shdl be settled by binding arbitration in accordance with the
rules of the American Arbitration Association.  The arbitration panel will
consst of three (3) arbitrators. One of the arbitrators will be chosen by
you and one arbitrator will be chosen by us. Those two arbitrators will
then choose the third arbitrator. Unless the parties otherwise agree,
within thirty (30) days of the parties submitting their case and related
documentation, the arbitration pand will issue a written decison
resolving the controversy and dding the facts reviewed, conclusons
reached, and the reasons for reaching those conclusons. The arbitration
panel may make an award of Compensatory “Loss’, but may not award
punitive or exemplary “Loss’. The decison of the abitration will be
find and binding on both parties in any court. You will bear the expense
of the arbitrator chosen by you. We will bear the expense of the
arbitrator chosen by us. You and we will share equdly the expense of
the other arbitrator. The abitration pand will dlocae any remaning
costs of the arbitration proceeding.

(emphasisin origind).



113. In September 2000, one of Ned-Schaffer's femde employees discovered acamera
mounted underneath her desk, pointed chair-levd.!  According to Ned-Schaffer’'s complaint,
a company supervisor admitted to placing the camera under the desk but “strenuously denied’
any improper motive. Following an internal investigation, Ned-Schaffer decided to retain the
supervisor, whereupon the female employee refused to work a Ned-Schaffer and aleged that
she was condructively discharged as of October 26, 2000. Subsequently, this employee
demanded $500,000 to settle her claims.

14. On November 10, 2000, notice of this clam was received by Gulf’s agent, Rockwood
Programs, Inc., from Ned-Schaffer's insurance agent, PFittman Insurance & Bonding, Inc,
d/b/a Bittman, Seay & Turner (Fittman). Responding on November 22, 2000, Gulf agreed to
treat the settlement demand as a “dam” under the policy, and further agreed to engage counsd
and defend that clam subject to reservation of rights under the policy. Gulf dso set forth
severd coverage defenses potentialy applicable to the claim.

5. The femae employee filed a forma Charge of Discrimination against Ned-Schaffer
with the Equa Employment Opportunity Commisson (EEOC) on November 21, 2000.
Shortly afterwards, the employee and Ned-Schaffer agreed to participate in private mediation.
T6. In anticipation of that mediation, and to avoid subsequent coverage litigation, Gulf and
Ned-Schaffer attempted to negotiate an acceptable contribution agreement. There is a dispute

as to whether a contribution agreement was actualy reached; however, since this digoute is

Although the female employee is named in the record, we see no reason to reveal her name in this
opinion.



irdevant to our discusson of the issues before us, we will not discuss the facts surrounding
the efforts to negotiate a contribution agreement.

q7. On March 21, 2001, Ned-Schaffer and its employee reached an agreement to settle her
dam for $215,000. Both Ned-Schaffer and Gulf dispute the nature of the settlement
payment. Ned-Schaffer dleged that the money was “compensatory damages’, that it paid it in
ful, and that it should receve ful reimbursement from Gulf because the payment is covered
under the Policy. In accordance with the ahbitration provison, Gulf filed a Demand for
Arbitration againg Nedl-Schaffer with the American Arbitration Association (“AAA”) on May
30, 2001. The parties disagreed as to the appropriate locde for the arbitration. The Demand
was filed in New York, and Ned-Schaffer moved to transfer the arbitration proceedings to
Mississippi.2 By letter dated October 12, 2001, the AAA determined that the arbitration
should go forward in New Y ork.

118. On October 22, 2001, Ned-Schaffer filed the indant Complant for Declaratory
Judgment and Injunctive and Other Rdief in the Chancery Court of the Firg Judicid Didtrict
of Hinds County, agangt Gulf as wdl as its insurance agent, Fittman, and Fttman’'s successors,
Bancorpsouth Bank and Bancorpsouth Insurance Services, Inc. (collectivdly “Rttman”). Neel-
Schaffer dleged that its daims fdl outdde the scope of the arbitration provison. Ned-

Scheffer sought a chancery court declaration regarding coverage and the propriety of the

2At one point, Gulf argued to the trial court that by objecting to the locale Neel-Schaffer implicitly
waived any objections to arbitration. However, while objecting to the locale, Neel-Schaffer specifically
reserved al rights to object to arbitration. In fact, in a letter dated October 5, 2001, Neel-Schaffer, through
counsel, requested that the arbitration proceedings be transferred to Jackson, Mississippi, or alternatively, to
Nashville, Tennessee; however in the last paragraph of the two-page letter, we find this language in italics:
“In submitting this argument concerning locale, Neel-Schaffer hereby reserves, and does not waive,
its objection to arbitrability of this dispute.”



arbitration provison as well as an order enjoining the AAA proceedings in New York. Ned-
Scheffer  further set forth four counts againg Gulf, seeking, inter alia, $250,000 in
compensatory damages and $10 million in punitive damages due to Gulf's aleged wrongful
refusal to provide coverage for the settlement.®

T9. That same day, Ned-Schaffer applied for and received, ex parte, a temporary restraining
order from the chancery court thus enjoining the arbitration. The chancdlor set a hearing for
October 30, 2001, on Ned-Schaffer's request for preiminay injunctive rdief.* On October
26, 2001, Gulf filed a Notice of Remova with the U.S. Didtrict Court for the Southern District
of Missssppi, Jackson Divison, as wdl as a notice with the chancery court; therefore, the
scheduled October 30" chancery court hearing did not occur. Theresfter, on February 1, 2002,
the federd digtrict court entered an order remanding this case back to State court.

910. On October 18, 2002, Gulf filed a Motion to Compel Arbitration, requesting that Neel-
Scheffer's dams be referred back to the then-stayed AAA arbitration and that the complaint
be dismissed. Both parties filed severa responses in support of their respective positions. The
chancdlor heard arguments on March 3, 2003. Since the issues raised by the parties were
bedcdly identicd, the parties agreed that the chancery court’s ruling on the motion to compel

would aso digpose of Ned-Schaffer’s earlier motion for injunctive relief.

*The four claims: Negligence, Breach of Contract, Tortious Breach of Contract and Breach of
Fiduciary Duty. The Negligence count was also directed against Pittman, from which Neel-Schaffer seeks
recovery of initid defense expenses incurred in the underlying lawsuit for the aleged failure to report timely
the claim to Gulf. Parentheticaly, since the issue is not raised in this appeal, we will not address the propriety
of this action being commenced in chancery court as opposed to circuit court. As reveaed in the transcript
of the chancery court proceedings, the appellate briefs, and oral arguments before this Court, Neel-Schaffer
fervently asserted that it was entitled to relief based on the chancery court’s “broad equitable powers.”

“The motion for a preliminary injunction was filed four days later on October 26, 2001.
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11. By opinion and order on March 4, 2003, the chancery court denied Gulf’s request to
compd abitration, and granted Ned-Schaffer's motion for prdiminary injunction enjoining
the abitration proceedings. Subsequently, Guif filed a Motion to Reconsder or, In the
Alterndtive, to Claify Ruing and Certify for Apped. A revised Opinion and Order was
rendered on May 23, 2003.

12. The chancery court granted Gulf's motion to certify its order as fina for appeal
purposes pursuant to Miss. R. Civ. P. 54(b), and Guif thus filed its notice of apped. In today’s
appedl, by asserting that the chancery court erred in denying its motion to compel arbitration,
and by granting Ned-Schaffer's motion for a prdiminary injunction, Gulf raises the following
ISSues.

l. A vaid and enforceable agreement to arbitrate exists between
Gulf and Ned-Schaffer under the Federd Arbitration Act;

. Ned-Schaffer’'s dams are encompassed by the arbitration
agreement;

1. The punitive damages waver is a remedy limitation, nota
limitation on the scope of the parties’ agreement to arbitrate;

V. Even if the arbitration agreement is ambiguous as to its scope, the
Federal Arbitration Act compels that arbitration be ordered; and,

V. Even if clams for punitive damages are not subject to mandatory
arbitration, Ned-Schaffer's complaint is il arbitrable.

On the other hand, Ned-Schaffer states the issues as follows:

l. The ahbitration provison contained in the policy is invdid,
unenforceable, void as againgt public policy, and Gulf should be
equitably estopped from relying on any agreement to arbitrate;

. Even if the arbitration provision is found to bevdid, Ned-
Schaffer's dams against Gulf fal outsde the scope of the
arbitration agreement contained in the palicy;

. Punitive damage clams are aso beyond the scope of the
arbitration agreement;

IV.  The abitration provison contained in the policy is substantively
unconscionable; and,



V. Ned-Schaffer has not waived its right to object to arbitration.

We will restate the issues as they are discussed.
ANALYSIS

13. We review de novo the trid court's grant or denid of a motion to compel arbitration.
East Ford, Inc. v. Taylor, 826 So.2d 709, 713 (Miss. 2002) (citing Webb v. I nvestacorp, Inc.,
89 F.3d 252, 256 (5™ Cir. 1996)).
114. The chancdlor's intial opinion and order of March 4, 2003, held that the arbitration
provison was ambiguous based on the fact that clams involving punitive damages fell outside
its scope. Citing an offidd opinion rendered by the Missssppi Attorney General and the
Missssppi Depatment of Inswrance policy, the chancery court held that the provison was
contrary to state law. The chancery court noted that the policy forms at issue were
inadvertently approved by the Missssppi Department of Insurance and that Gulf should not
be dlowed to benefit from this error.
115. Guf filed a Motion to Reconsder or, in the Alternative, to Clarify Ruling and Certify
for Apped. In this motion, Gulf discussed severd potentid errors with the ruling and cited a
recent decison by the Fifth Circuit in American Heritage Life Ins. Co. v. Orr, 294 F.3d 702
(5" Cir. 2002). The chancery court subsequently entered a second opinion in which it denied
Gulf's motion but modified its origind reasoning. In its modified ruling, the chancery court
hdd that there was a vadid arbitration agreement, but that the language concerning punitive
damages was ambiguous. The chancery court resffirmed that the clam for punitive damages

fdl outsde the scope of the arbitration agreement. This second opinion and order aso cited



Orr and discussed the McCarran-Ferguson Act, 15 U.S.C. § 1012(b).> The parties refer to both
ordersin their briefs.

116. In delermining whether to grant a motion to compe arbitration under the Federal
Arbitration Act, courts generdly conduct a two-pronged inquiry. East Ford, 826 So2d at 713.
See also Sanderson Farms, Inc. v. Gatlin, 848 So.2d 828, 841-42 (Miss. 2003) (Cobb, J.,
dissenting). The fird prong involves a determination of whether the parties agreed to arbitrate
the dispute in question.  Gatlin, 848 So.2d a 842. There are two consderations under this
prong. whether there is a valid arbitration agreement and whether the parties dispute is within
the scope of the arbitration agreement. Id. The second prong involves whether legd
condraints externd to the parties agreement foreclose the arbitration of those clams. 1d.

17. The arguments on agpped rase two issues whether the arbitration provisionis
unenforcegble under state law or public policy; and, if enforceable, did Ned-Schaffer's clams
fdl outside the scope of the arbitration provision.

l. WHETHER THE PARTIES AGREED TO ARBITRATE THE
DISPUTE IN QUESTION.

A. Whether the Arbitration Agreement isValid and Enfor ceable.
118. The arguments regarding vdidity and enforcesbility of the arbitration provison revolve
aound the Missssppi Depatment of Insurance's (“MDI”) inadvertent approval of the policy

form at issue® As noted, the initid order relied on the MDI’s error as grounds for denying the

5This second opinion and order is silent as to whether it rescinds or supplants the first opinion and
order which was entered.

5The parties use the terms valid and enforceable interchangeably. These terms are not synonymous.
That said, it is not clear whether the following analysis regarding the MDI’s inadvertent approval is not more
properly considered under prong two (i.e., external legal constraints limiting the provisions enforceability).
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motion to compel. In the second order, the chancery court did not mention this error.  Instead,
it hdd tha the arbitration provison was vdid but ambiguous, and therefore the clam for
punitive damages fdl outsde of its scope. This Court shdl thus determine whether the
arbitration provison is vdid notwithganding the MDI’s inadvertent approval. However, before
considering this issue, we mugt fird address the dispute between the parties regarding the
controlling law.

119. The error in question occurred on February 19, 1998, when the MDI approved the EPLI
policy form at issue. At that time, it was MDI’s policy not to approve policy forms that
contained a mandatory arbitration provison. The form was approved despite this policy.
Although the record is less than clear on this point, we proceed on the premise that the same
form was resubmitted and approved annudly until 2001. On August 24, 2001, Commissioner
of Insurance George Dde sent a letter informing Guif that the form was inadvertently approved
and that the mandatory arbitration provison was agang his and the MDI’s policy. He aso
stated in this letter that he directed the MDI legd daff to initiste the forma disapprova

procedure pursuant to Miss. Code Ann. § 83-2-11(2) (Rev. 1999).”

Nevertheless, because both parties address thisissue under the validity consideration incorporated in the first
prong, we shall also.

’Section 83-2-11 provides as follows:

(1) The commissioner shal disapprove a rate or policy form or endorsement if the
commissioner finds that the rate is unjustified, or the policy form or endorsement:

(a) Isin any respect in violation of or does not comply with this code; or

(b) Contains or incorporates by reference any inconsistent, ambiguous or misleading
clauses or exceptions and conditions which unreasonably or deceptively affect the risk
purported to be assumed in the general coverage of the contract.
(2) Disapproval procedure:

(a) Upon disapproval of afiling, the commissioner shall issue an order specifying the
manner in which the filing fails to meet the requirements of this chapter. The filer shall be

9



920. The record before us does not reved whether the formal disapproval procedure was
actudly initiated and if so, its outcome. Under 8 83-2-11, the Commissioner is required to
isue an order specifying the results of the forma disgpprova proceedings. Because none is
contaned in the record and nather party refers to such order, we conclude that formal
disapprova proceedings were never completed. Gulf clams that the MDI and it agreed that
Guf would modify future EPLI policies issued in Missssippi, effective December 2001. Gulf
dams the agreement was that it would change policies “on a going-forward basis®
Additiondly, Guif notes that the policy a issue- coverage beginning August 1, 2000 to April

1, 2001- was not affected by this resolution.

given a hearing upon written request made within thirty (30) days after the disapproval order.
(b) If the commissioner disapproves a rate, policy form or endorsement
currently in effect, the commissioner shall issue such an order only after a hearing
held on not less than twenty (20) days written notice to the filing insurer or rating
organization. The insurer or rating organization may waive the hearing. An order shall
be issued within fifteen (15) days after the close of the hearing or within thirty (30)
days after the filing of a waiver of hearing and shall specify in what respects the rates
policy form or endorsement fail to meet the requirements of this chapter. The order
shall also state when the further use of such policy form or endorsement or rate in
contracts of insurance made thereafter shall be prohibited which shall be within a
reasonable period of time, but not less than forty-five (45) days. The order may include
a provision for premium adjustment for policies issued, renewed or nonrenewed after
the effective date of such order.
(3) Whenever an insurer has no legdly effective rates as a result of the commissioner's
disapproval of rates or other act, the commissioner on request of the insurer shall specify
interim rates for the insurer that are sufficient to protect the interests of al parties and the
commissioner may order that a specified portion of the premiums be placed in an escrow
account approved by the commissioner. When new rates become legally effective, the
commissioner shdl order the escrowed funds or any overcharge in the interim rates to be
distributed appropriately, except that refunds to policyholders that are de minimis shall not
be required.

(emphasis added).
8We interpret this to mean “prospectively.”

10



921. Contained in the record is an dfidavit accompanied by exhibits, adl of which aresworn
to by Deputy Commissoner Lee Harrdl. In his afidavit, Deputy Harrel addressed the
inadvertent approval.® The accompanying documents reveal that in “November/December 1998"
the MDI expressed its podtion to Gulf regarding mandatory arbitration provisons in insurance
policy forms.’®  Ned-Schaffer advances severa arguments based on the fact tha after the
November/December 1998 notice, Gulf continued to submit a form that contained provisons
prohibited by MDI policy.

1 Controlling Law: Federal Arbitration Act and
the McCarran-Ferguson Act.

722. The parties dispute whether the Federal Arbitration Act (“FAA”) is controlling or
whether, pursuant to the McCarran-Ferguson Act, state law “reverse-preempts’ the FAA.Y Gulf
argues that the arbitration provison is enforcesble under the FAA. See Federa Arbitration
Act, 9 U.S.C. 81 et segq. Citing § 2 of the FAA, Gulf notes that a written arbitration provison
in a contract evidencing a transaction affecting commerce shdl be “vdid, irrevocable, and

enforceable,” unless recognized grounds exist to revoke the contract. Ned-Schaffer argues

*Deputy Harrell stated that the MDI disagreed with any construction of the provision that effectuates
awaiver of punitive damages in direct actions by the insured against the insurer.

PGulf arguesthat it acted at all timesin good faith. There is no indication that when MDI reiterated
its position regarding a mandatory arbitration provision, it was in response to or related to the specific
insurance policy form at issue.

"The federd cases have utilized the doctrine of “reverse-preemption.” See Orr, 294 F.3d at 708.
In today’s case, this smply means that the alegation is that the later-enacted McCarran-Ferguson Act
preempted the earlier-enacted Federal Arbitration Act because of an alleged invaidation of Mississippi law
if the FAA were applied. Stated differently, the issue here is whether existing Mississippi law “reverse-
preempts’ federal law.

11



that the arbitration provison is unenforcesble based on the fact that it is contrary to “date law
as enacted by the State of Missssippi through the Mississippi Department of Insurance.”
123. We briefly discuss the McCarran-Ferguson Act. The primary intent of Congressin
enacting McCarran-Ferguson was to ensure that the states would continue to have the ability
to tax and regulate the business of insurance. Group Life & Health Ins. Co. v. Royal Drug Co.,
440 U.S. 205, 217-19, 99 S.Ct. 1067, 1076-77, 59 L.Ed.2d 261 (1979). The Act provides in
relevant part:
() State regulaion. The busness of insurance, and every person engaged
therein, shal be subject to the laws of the severa States which relate to the
regulation or taxation of such business.
(b) Federa regulation. No Act of Congress shal be construed to invaidate,
impair, or supersede any law enacted by any State for the purpose of regulating
the busness of insurance, or which imposes a fee or tax upon such business,
unlesssuch Act specificaly raes to the business of insurance ...
15 U.S.C. 8§ 1012 (emphasis added). Ned-Schaffer's argument requires that this Court find that
the MDI palicy is the legal equivaent to state law as discussed under the Act. The loca federa
digtrict and circuit courts have rejected this arguments, and we do so as well.
724. In so holding, we note tha Neel-Schaffer's argument is not altogether unreasonable.
Ned-Schaffer argues that in indances where a legidaive branch has delegated its authority to
regulate to an adminidraive agency and where that agency is considered the fina regulatory
authority, the agency’s regulaions should be consdered the legd equivdent to datutes.

Nevertheless, Ned-Schaffer presents no compelling argument as to why this Court should not

adopt the view hdd by the local federal courts. Further reasoning to reject Ned-Schaffer's

12



argument is the fact that the Act incorporates the term “enact.” The use of this term seemingly
denotes a legidative enterprise. '

125. In American Heritage Life Ins, Co. v. Harmon, 147 F. Supp. 2d 511 (N.D. Miss.

2001), Chief Judge Davidson discussed the appropriate gpplication of the McCarran-Ferguson
Act to arbitration cases.

The McCarran-Ferguson Act is designed to clear the way for date laws
regulding the busness of insurance, by displacing any federd law that conflicts
with such state laws. But McCarran-Ferguson agpplies only in the narrow range
of cases invalving state regulation of the insurance indugtry, [and] permits a state
law to reverse preempt a federad datute only if: (I) the federa statute does not
soecificdly relate to the "business of insurance™ (i) the state law was enacted
for the "purpose of regulating the business of insurance™ and (iii) the federa
datute operates to “invalidae, impar, or supersede’ the state law. Munich Am.
Reinsurance Co. v. Crawford, 141 F.3d 585, 590 (5th Cir.1998).

The Defendart's reverse preemption argument fails because the Defendant has
faled to point to a sngle Missssppi dtate lav that the FAA has purportedly
invaidated, impaired, or superseded. Instead, the Defendant appears to argue that
because Missssppi's Commissoner of Insurance is seemingly opposed to
approving insurance policies that contain binding arbitration clauses,
McCarran-Ferguson reverse preempts the FAA. The Ffth Circuit has made
clear, however, that McCarran-Ferguson only permits state laws or datutes to
reverse preempt federa satutes, informd policies of state offidds may not do
s0. Munich Am. Reinsurance Co., 141 F.3d a 590. As such, the Defendant's
dam of reverse-preemption fails and the McCarran-Ferguson Insurance
Regulation Act isingpplicable.

147 F. Supp. 2d at 515. See also Group Life, 440 U.S. a 210, 99 S.Ct. at 1073. (defining the
“busness of insurance’ as consdered in the McCarran-Ferguson Act). In the end, Judge
Davidson held that the defendant’s claims should be referred to arbitration. 147 F. Supp. 2d

at 517.

12Enact” is defined as follows: “To establish by law; to perform or effect; to decree. The common
introductory formula in making statutory laws is, Be it enacted.” See Enacting clause.”Black’s Law
Dictionary (5th ed. 472).
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926. Subsequent to Judge Davidson's decison in Harmon, the Fifth Circuit addressed this
isue. In Orr, the HFfth Circuit afirmed the didrict court's decison to grant American
Heritage's motion to compel abitration. The appellate court found that the McCarran-
Ferguson Act did not reverse-preempt the FAA and reected the argument tha an attorney
gengd’s opinion or adminigrative policy was the functiona equivdent of a dae Satute
relating to insurance. 294 F.3d at 708-09. “The Act bars application of the FAA to insurance
contracts only in the context of a state statute evindng the same, not mere policy statements
of sate officids or adminidrative rule interpretations of governmenta entities” I1d. a 708
(emphasis within)(citations omitted). 13

727. We today adopt the sound reasoning set out in Harmon and Orr. Accordingly, wehold
that the McCarran-Ferguson Act is ingpplicable in today’s case and that the FAA is not reverse-
preempted by the MDI’ s policy.

2. Effect of the Inadvertent Approval on the
Validity or Enforceability of Policy

928. In the initid opinion and order of March 4, 2003, the chancery court based its decision
to deny arbitration a least in part on an atorney generd’s opinion and the MDI’'s inadvertent
gpprova of Gulf policy forms which mandated arbitration. The chancellor opined:
The Court aso notes that the Missssppi Attorney General has rendered an
officid opinion that “Missssppi law does not provide that punitive damages can

be excluded from insurance policies”  Furthermore, it is the policy of the
Missssppi Insurance Depatment not to gpprove policy forms that mandate

BIn Orr, the Fifth Circuit considered the MDI’s authority to prohibit arbitration clausesin light of its
ruling. Id. at 709. In doing so, it held that the Commissioner had no authority to prohibit arbitration clauses

relating to insurance. Id. As a result, the MDI changed its policy and now alows arbitration provisions
provided certain restrictions are met. It is unclear under what authority the MDI now believes it can impose
restrictions beyond that which is provided by FAA and judicia precedent.

14



arbitration. The policy was inadvertently approved by the Mississppi Insurance

Department.  Gulf should not benefit by resubmitting a policy provison it has

been previoudy informed was unacceptable but which was erroneoudy approved

by the Missssippi Insurance Department.
Lee Hardl, a Deputy Commissoner of Insurance for the State of Mississippi, submitted an
dfidavit which is part of the record in this case. In this affidavit, Deputy Harrell stated, inter
dia, that the MDI had in the past approved Gulf’s submission of certain policy forms for a new
program of employment related practices liadility, and that these forms contained mandatory
arbitration provisons. Deputy Harrel, in referring to a prior letter from Commissoner Dale,
likewise gated in his effidavit:

[1]t had been the policy of the Department of Insurance — and Commissioner

Da€e's policy as Commissoner of Insurance — not to approve policy forms,

policy applications and other documents that provide for mandatory arbitration.

Commissoner Dde explaned that the approval of Guif Insurance Company’'s

employment related practices liability form containing a mandatory arbitration

provison was the result of “inadvertent oversght” and “it should not have

occurred.” (emphasisin the origind).
As dready noted, there is dso in the record an attorney genera’s opinion written in response
to Commissoner Dad€s inquiry as to whether certain insurance policies, including
employment-practices ligbility policies, could exclude coverage for punitive damages under
Missssippi law, and if so, would the Commissioner of Insurance have datutory discretion to
disapprove policy forms which excluded punitive damages from coverage. In sum, the
attorney generd’s opinion concluded that the Commissoner of Insurance was “vested with

auffident [datutory] authority to set Depatment policy as to whether punitive damage

exdusons are permissble” Orr involved an apped from the United States District Court for
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the Northern Didrict of Missssppi. The Orr court addressed the effect of an attorney
generd’ sopinion or adate officia’s policy statement on the FAA.

The [McCaran-Ferguson] Act bars epplication of the FAA to insurance
contracts only in the context of a state statute evincing the same, not mere
policy datements of state offidds or adminidraive rue interpretations of
governmenta entities. See Miller v. Nat'l Fidelity Life Ins. Co., 588 F.2d 185,
186-87 (5" Cir. 1979). The paty seeking to aval itsdf of the Act must
demongtrate that gpplication of the FAA would invalidate, impair, or supersede
a paticular state law that regulates the business of insurance. Id. At 187. “The
test under McCarran-Ferguson is not whether a state has enacted dStatutes
reguiding the busness of insurance, but whether such dsate datutes will be
invdidated, impaired, or superseded by the agpplication of federal law.” Id.
Appdlants fal to identify any datute that would be impared, invaidated, or
superseded by the application of the FAA. Instead, Appellants try to perpetrate
a judicd end-run by asserting that an atorney genera’s opinion or insurance
depatment’s regulatory, adminidrative policy is the functiond equivdent of a
date law relating to insurance, thereby triggering the provisons of the Act.
Appdlants arguments are without merit.

Fird, “[o]pinions of the Misssdppi Attorney Generd do not have the force of
law....” Frazier v. Lowndes County, Mississippi Bd. of Educ., 710 F.2d 1097,
1100 (5" Cir. 1983) (dting Local Union No. 845, United Rubber, Cork,
Linoleum and Plastic Workers of Am., Home Assoc. v. Lee County Bd. of
Supervisors, 369 So.2d 497, 498 (Miss. 1979)). Second, because no
Missssppi dsatute addresses, much less prohibits or redtricts, arbitration of
credit insurance-rdlated dams, disputes or controverses, the Commissioner
of Insurance for the State of Missssppi (the “Commissone™) is without
regulatory authority to prohibit arbitration clauses relating to insurance.
(Emphagsin the origind).

294 F.3d at 708-009.

29. It is adwundantly clear that it was not the inteit of McCarran-Ferguson toreverse-
preempt the gpplication of the FAA because it was in conflict with state insurance department
policy and an attorney generd’s opinion. Stated differently, a state insurance department policy
and an attorney generd’s opinion are not “date laws’ which are being invaidated by the

goplication of the FAA. Thus the learned chancdlor erred in rdying on the “inadvertent
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agoprova” theory espoused by Ned-Schaffer, and in finding that the Commissoner of
Insurance and the Attorney General could disapprove insurance policy forms which included
mandatory arbitration provisons.

130. Notwithgtanding our foregoing discussion on the effect of a state department policy on
the FAA, we agan emphedze that the Mississppi Code provides a specific statutory
mechanism for the Commissoner to disgpprove a policy form currently in effect. See Miss.
Code Anmn. 8§ 83-2-11. Even assuming arguendo that state department policy could reverse-
preempt the FAA, which it cannot, it is of no moment in today’s case because pursuant to the
provisons of § 83-2-11, the policy form remaned in effect untl a hearing and order was
entered disgpproving the foom. The Commissoner only indicated that he planned to initiate
the disgpprova process and that should such ever be done, it would not limit the enforceability
of the form at that time but prohibit future use of the form.

131. However, the record is void of MDI’s initiation of formal proceedings to reversethe
inadvertent approval. The Legidature crested a procedure in which the MDI could reverse
approva of policy forms. In this instance, the MDI chose not to institute such proceedings.
Thus until the concluson of formd reversal proceedings, a policy form previously approved
would reman vdid and enforceable. Agan, based on our finding that today’s application of the
FAA does not invdidae any state law, the fact that Ned-Schaffer dleges that the MDI policy
form gpprova was inadvertent is of no moment.

132.  Hndly, Ned-Schaffer makes severa arguments based upon principles of equity,

estoppel and unconscionability. These are proceduraly bared and without merit.  As to
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Subgtantive  unconscionability, this issue is procedurally barred based on the fact that it is
raised for the firgt time during this apped .

133. Hndly, Ned-Schaffer argues that Gulf should be equitably estopped from atempting
to enforce an arbitration clause which it knew was contrary to MDI policy. The doctrine of
equitable estoppel requires proof of a belief and reliance on some representation, a change of
postion as a result of the representation, and detriment or pregudice caused by the change of
position. Mound Bayou Sch. Dist. v. Cleveland Sch. Dist., 817 So.2d 578, 583 (Miss. 2002).
Nedl-Schaffer does not address what misrepresentation Gulf made directly to it or how it acted
on such misrepresentation.  Moreover, Ned-Schaffer fails to reved to us how it was ultimately
prejudiced. This argument is without merit.

134. For the foregoing reasons, we unhestatingly find that the arbitration clause contained
in Gulf’sinsurance contract with Ned-Schaffer was valid and enforceable.

B. Whether the parties dispute is within the scope of the arbitration
agreement.

135. In its second opinion/order, the chancery court found that while there was avdid
agreement  between the parties to arbitrate, the punitive damage provison of the arbitration
agreement was ambiguous, and that Ned-Schaffer’s dam for punitive damages thus fdll
outsde the scope of the provison. We find that the chancery court erred and that the

arbitration provision is not ambiguousin its scope.

“Neel-Schaffer argues that the arbitration provision is substantively unconscionable based on the fact
that it waives its right to seek punitive damages.
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136. The fird sentence of the arbitration clause explicitly defines its scope.® The spedific
part of the arbitration clause found to be ambiguous does not involve the scopel® Ingtead, it
involves whether Nedl-Schaffer waived its right to seek punitive damages or, more specificaly,
the arbitrator’ s authority to award punitive damages.
1137. The chancery court ruled that the punitive damage provison of the arbitration agreement
was subject to two interpretations. The chancellor opined:

It is not reedily apparent from reading the arbitration provison what the drafter

meant. One reading is that no punitive damages could be recovered. Ancther is

only that the panel of arbitrators could not award punitive damages, but rather

that the issue of punitive damages was to be left to the courts. This ambiguity

is to be construed againg the drafter. Therefore, the Court finds that the dispute

in question, a dam for punitive damages, does not fal within the scope of that

arbitration agreement. Having then found that the firg prong of the tes,

whether the parties agreed to arbitrate the dispute in question, has not been

satisfied, it is not necessary to reach the second prong.
1138. Though the chancery court’s opinion focuses on the issue of scope, itsinterpretations
differ generdly on whether the provision sets forth a complete or limited waver of punitive
damages. That is, whether Nedl-Schaffer waived any right to seek punitive damages or whether
such provison medy limited the arbitrators authority to grant such damages and thereby
dlowing Ned-Schaffer whatever opportunity provided under the law to pursue punitive
damages in court.

139. Gulf argues that the sentence in question is not ambiguous. Gulf contends that this

sentence limits the remedies that potentid arbitrators could awvard and that it does not limit the

The first sentence states: “Any controversy arising out of or relating to this Policy or its breach shall
be settled by binding arbitration in accordance with the rules of the American Arbitration Association.”

¥This sentence states: The arbitration panel may make an award of Compensatory “L oss’, but may
not award punitive or exemplary “Loss.” (Emphasis in the original).
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scope of the arbitration provison. Gulf agrees with the chancery court’s firsd suggested
interpretation in that the sentence prohibits the abitration pand from awarding ether party
punitive damages. Guif mantans that the scope of the arbitration provision is plainly set forth
in the fird sentence, which provides. “Any controversy arising out of or relating to this
Policy or its breach dhdl be settled by binding arbitration in accordance with the rules of the
American Arbitration Association.” (emphasis added).

40. Gulf notes that dthough the chancery court ruled that the provision wasambiguous
regarding whether punitive damages fell within the scope, it declined to enforce the provison
to the extent that there was no ambiguity. Gulf is confused as to why the chancery court
declined to enforce the entire provison despite finding only that cdams for punitive damage
fal outside the scope.

41. Ned-Schaffer mantans that the provison is ambiguous and that therefore chancery
court correctly ruled that its dams agang Guif fdl outdde its scope. Ned-Schaffer likewise
argues that there is a difference between “dam” and “loss’ as defined under the policy and as
referenced in the provison. The chancery court did not address this distinction nor did Ned-
Schaffer raise such beforeit.

42. Ned-Schaffer dismisses as smantic Gulf's agument that the limitation goesto
remedy as opposed to scope. It argues that if the Court were to adopt Gulf's reasoning then
it must aso conclude that Ned-Schaffer waved its right to seek punitive damages. Ned-
Schaffer strongly denies that it waived its right to seek punitive damages and contends that

there is no proof that it intended to do so.
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143. As to scope, the fird sentence of the arbitration diminates any doubt. The parties
agreed that “[gny controversy aidng out of or reating to this Policy or its breach,” would be
subject to binding arbitration. Ned-Schaffer does not argue that its claims do not arise out of
or relate to the policy. Because of this and the fact that there is no ambiguity as to scope, Nedl-
Schaffer's dams unquestionably fal within the scope of the arbitration agreement.

144. In finding that the punitive damage provison was ambiguous, the chancellor relied on
the doctrine of contra proferentem — where a contract is ambiguous it will be construed
agang the drafter. Gulf argues that the chancery court relied on the doctrine of contra
proferentem to supplant the federad policy to construe ambiguities concerning the scope of
arbitrability in favor of arbitration. See Mastrobuouno v. Shearson Lehman Hutton, Inc., 514
U.S. 52, 62, 115 S.Ct. 1212, 131 L.Ed. 2d 76 (1995). The FAA "is a congressond declaration
of a liberd policy favoring arbitration agreements, notwithstanding any date substantive or
procedural policies to the contrary.” Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp.,
460 U.S. 1, 24, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983).

145. Based on dealy established federd law and our case law addressing arbitration issues,
there is no doubt here that in those instances where this Court must interpret arbitration
provisions, the doctrine of contra proferentem must succumb to the federal policy. The
federad policy, as an interpretive guiddine, specificdly concerns arbitration agreements, while
on the other hand the doctrine of contra proferentem is a generd rue of contract
condruction. The indant dispute (regarding the interpretation of the provison) is the type

dispute that the FAA policy sought to eiminate.

21



146. Ned-Schaffer contends that a remedid limitaion necessarily limits the scope of
arbitration. In support of this, Ned-Schaffer rdies on Mulder v. Donaldson, Lufkin, &
Jenerette, 623 N.Y.S.2d. 560 (N.Y. App. Div. 1995) for the proposition that where an
arbitrator lacks authority to award punitive damages, a party may pursue a court action for
punitive damages despite the fact that they aready had been awarded compensatory damages
in arbitration.!” However, the scenario advanced by Neel-Schaffer would create a system where
a paty seeking punitive damages would prosecute an action in two different forums, and thus
nullifying the effort under the FAA to reduce litigation codts,

147. In sum, we conclude that there is no ambiguity in the provisons of thearbitration
agreement. In the case sub judice, two companies and its employees/officers, sophiticated
in business dfars, agreed to submit any dispute arisng out of or related to the policy to a non-
judicid forum. In doing 0, the parties agreed tha this forum would be without authority to
render an award for punitive damages. It was likewise agreed that the ultimate resolution from
the arbitrators would be find and binding. The argument that Ned-Schaffe’'s dams fal
outsde the scope of the arbitration agreement thus allowing Ned-Schaffer to seek punitive
damages in a separate court proceeding is without merit. We thus find that the parties dispute

in today’ s case was within the scope of the arbitration agreement.

YUnder New York law, the power to award punitive damages is limited to judicial tribunas and may
not be exercised by arbitrators. Garrity v. Lyle Stuart, Inc., 353 N.E.2d 793 (N.Y. 1976). See also

Mastrobuono, 514 U.S. 52 (1995); Belco Petroleum Corp. v. AlG Oil Rig, Inc., 565 N.Y.S.2d 776 (N.Y.
App. Div. 1991).
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148. Having thus found that there was a vdid arbitration agreement and that the parties
dispute fdl within the scope of the arbitration agreement, we find that the parties in today’s
case agreed to arbitrate the dispute in question.

. WHETHER LEGAL CONSTRAINTS EXTERNAL TO THE
PARTIEST AGREEMENT FORECLOSE THE
ARBITRATION OF THOSE CLAIMS.

49.  While the partties do not address this issue, we are compedlled to at least briefly doso
gnce this is the second prong in the required two-prong test in determining the vdidity of a
motion to compel arbitration under the FAA. East Ford, 826 So.2d at 713. This issue was
addressed by the United States Supreme Court in Mitsubishi Motors Corp. v. Soler Chrysler-
Plymouth, Inc., 473 U.S. 614, 105 S.Ct. 3346, 87 L.Ed.2d 444 (1985). The Court stated:

That is not to say that dl controverses implicating satutory rights are suitable
for ahbitraion.  There is no reason to distort the process of contract
interpretation, however, in order to ferret out the inappropriate. Just as it is the
congressond policy manifeted in the Federa Arbitration Act that requires
courts liberdly to congrue the scope of the arbitration agreements covered by
the Act, it is the congressona intention expressed in some other Statute on
which the courts must rey to identify any category of clams as to which
agreements to arbitrate will be held unenforcegble. (Citations omitted).

*kkkkk*k

In sum, the Court of Appeds correctly conducted a two-step inquiry, first
determining whether the parties agreement to arbitrate reached the
[issueg]......... and then, upon finding that it did, consdeing whether legal
condraints externd to the parties agreement foreclosed the arbitration of those
clams. We endorse its rgjection of Soler’s [contentions].

473 U.S. at 627-28, 105 S.Ct. at 3354-55.
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150. Succinctly stated, a meticulous review of the record, and our discusson thus far, clearly
reved that there is absolutdly no exising legd constraint external to the parties arbitration
agreement which would out of necessity foreclose the arbitration of those clams.
CONCLUSION

51. For the foregoing reasons, we find (1) that inasmuch as there was a valid arbitration
agreement and the parties dispute was within the scope of the arbitration agreement, Gulf and
Ned-Schaffer agreed to arbitrate the dispute in issue and (2) that there were no legd
congraints externd to the parties agreement which would foreclose the arbitration of those
cdams Having 0 found, we thus conclude that the learned chancelor erred in denying Gulf's
motion to compe arbitration under the Federd Arbitration Act and in granting Ned-Schaffer's
motion for prdiminary injunction enjoining arbitration proceedings. We therefore reverse the
chancery court’s judgment denying Gulf’'s motion to compd arbitration and granting Ned-
Schaffer's motion for prdiminary injunction enjoining arbitration proceedings as set forth in
the May 23, 2003, Order and Opinion, and remand this case to the Chancery Court of the First
Judicid Didrict of Hinds County for action condgtent with this opinion, including dismisal
of Ned-Schaffer's complaint and referring this case to arbitration.
152. REVERSED AND REMANDED.

SMITH, CJ., WALLER AND COBB, P.JJ., EASLEY AND DICKINSON, JJ.,

CONCUR. RANDOLPH, J., CONCURS IN PART WITHOUT SEPARATE WRITTEN
OPINION. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.

24



